IN PRACTICE
Is it ethical and legal for doctors to provide futile medical treatment if patients or their proxies are prepared to pay for it and what should doctors do in this situation? In answering this question the following must be considered: (i) the meaning of futile medical treatment; (ii) the ethical principles with regard to futile treatment; (iii) its legal position; and (iv) the action doctors should take when faced with such requests.
Futile medical treatment
The concept of 'futile medical treatment' is controversial because of the current emphasis on patient autonomy and rights. According to the American Medical Association 'it cannot be meaningfully defined' . [1] Hippocrates stated that doctors should refuse to treat patients in cases where 'medicine is powerless' . [2] The World Medical Association Medical Ethics Manual [3] states that a doctor has 'no obligation to offer a patient futile or non-beneficial treatment' and describes treatment as 'medically futile' when it 'offers no reasonable hope of recovery or improvement or because the patient is permanently unable to experience any benefit' . In other cases the Manual [3] states that 'the utility and benefit of a treatment can only be determined with reference to the patient's subjective judgment about his or her overall well-being' , and a patient should generally 'be involved in determining futility in his or her case' , except where it 'may not be in the patient's best interests' . Doctors also 'should feel free to refuse if the treatment is unlikely to be beneficial, even if it is not harmful, although a potential placebo effect should not be discounted' , implying that it is justified to prescribe a placebo if it improves a patient's quality of life. Such treatment plays a palliative care role, which differs from futile treatment. [4] Palliative care aims at alleviating the patient's pain or sufferingnot curing their condition -and becomes futile if it can no longer reduce the patient's pain or suffering. [5] Futile treatment usually means treatment that is ineffectual and inadequate to cure the patient or alleviate their suffering -it is a 'clinical action serving no useful purpose in attaining a specified goal for a given patient' . [4] Ethical theories and principles relating to futile treatment Once it is decided that further treatment is futile, can it be terminated or refused against the wishes of the patients or their legal proxies?
Many ethical theories regarding futile treatment could be invoked, such as virtue ethics, Kantian deontology, utilitarianism, communitarianism, liberal individualism, social contract theory, ethics of care, and casuistry. [6] However, most of these are not useful for practitioners. The same applies to classifications of futility into: [7] (i) 'physiological futility' -where the treatment cannot achieve its physiological effect; (ii) 'imminent-demise futility' -where the patient will die soon despite the proposed medical treatment; (iii) 'lethal condition' -where the patient has a terminal illness that treatment will not affect and the patient will die soon; and (iv) 'quality futility' -where the treatment fails to allow the patient to lead an acceptable quality of life. [1] Another suggestion is to distinguish between 'the effect of a treatment' , i.e. how it may alter 'some bodily function' , and 'the benefit of a treatment' , i.e. 'something that can be appreciated by the patient' . [8] This has also been referred to as 'physiological futility' and 'normative futility' , [9] and is consistent with the recommendations of the Manual [3] that patients or their proxies should be involved in discussions about withdrawal of treatment on grounds of futility. It has also been suggested that 'medical futility' exists when: 'there is a goal'; 'there is an action and activity aimed at achieving this goal'; and 'there is virtual certainty that the action will fail in achieving this goal' . [10] However, the bounds of 'virtual certainty' have not been drawn, and it has been suggested that it applies where the chances of the treatment succeeding are <1 -5%. [4] However, I prefer to use 'principlism' , because it is the most popular and widely used approach. [11] It refers to the commonly accepted principles of patient autonomy, non-maleficence, beneficence and justice, [12] and has an easier practical clinical application than most other theories.
Deciding to terminate or refuse a patient's request for futile treatment causes a conflict between the principles of their right to autonomy and beneficence, non-maleficence and justice. Patients exercise patient autonomy when they demand to be treated if their prognosis is hopeless and further medical treatment is futile. However, such autonomy has limits, for instance where a patient asks a doctor to do something illegal or unethical, as in the Michael Jackson case, when the patient's right to autonomy may be overridden, and the other principles of beneficence, non-maleficence and justice should be applied. [13] This requires 'a balance between benefits and burdens,
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including immediate detriment, inconvenience, risk of harm, and other costs' . [14] It may, for example, be 'inhumane or cruel' to prolong life where 'the pain may be so severe and the physical restraints so burdensome as to outweigh the limited anticipated benefits' . [14] Conversely, it may be justified to prescribe a futile medication with a placebo effect. [3] When deciding to terminate or refuse treatment against a patient's or their proxy's wishes because of futility, doctors must discuss this with them and decide whether it will benefit patients, if it is in their best interests, and whether it will save them from further harm. [14] This is an application of the principles of beneficence and non-maleficence. Families and relatives usually do not want to see their loved ones suffer, and are grateful when doctors guide them about withdrawing futile treatments. [4] Where such treatment is withdrawn, patients should be given palliative care, unless that has also become ineffectual and futile in end-of-life situations. [5] Apart from the principles of beneficence and non-maleficence, doctors must also consider whether the termination or refusal of treatment will lead to a just and equitable distribution of medical resources for others dependent on the healthcare system. This includes the private sector, where futile care may prevent non-terminally ill patients from accessing life-support equipment and intensive care units. [15] This is in line with the principle of justice. This approach has been criticised as the beginning of the 'slippery slope' that uses medical futility as a cover for 'rationing of resources' and reducing the 'costs of end-of-life care' . [4] However, the principlism approach, based on beneficence, nonmaleficence and justice, balances the subjective concerns of patients or their surrogates and the medical profession with the objective concerns of society regarding the just allocation of medical resources.
The ethical principles provide useful guidelines to practitioners and the courts when determining how a reasonably competent doctor would be expected to behave in particular circumstances, although the courts are not bound by these principles. [16] The law in relation to futile treatment Doctors have no legal duty to provide useless or futile treatment to patients whose prognosis is hopeless. [17] These situations often arise when end-of-life decisions must be made. The South African Constitutional Court has ruled that a state hospital is not obliged to provide renal dialysis to a chronically ill person requesting such treatment, who does not qualify for it in terms of the hospital's criteria. [18] The court stated that it would 'be slow to interfere with rational decisions taken in good faith by the political organs and medical authorities whose responsibility it is to deal with such matters' . [18] The court refused treatment by renal dialysis based on the justice principle that sometimes the courts must 'adopt a holistic approach to the larger needs of society rather than to focus on the specific needs of particular individuals within society' . [18] Courts in the UK, in several cases dealing with the termination or withholding of futile treatment, have also deferred to the decisions of the doctors -even when it was against the wishes of patients or their surrogates. [19] They have stated that 'in a perfect world any treatment which a patient … sought would be provided if doctors were willing to give it, no matter the cost … . It would, however, be shutting one's eyes to the real world if the court were to proceed on the basis that we do live in such a world. ' [19] This statement was approved by the South African Constitutional Court in the abovementioned renal dialysis case. [18] The UK Court of Appeal has also stated that 'no patient can require a doctor to treat him against his best clinical judgment' . [20] What should doctors do when futile medical treatment is requested for patients who can pay for it themselves or through their proxies?
Ethically [3] and legally [17] doctors are not obliged to offer patients futile or non-beneficial treatment. The ethical principles provide useful guidelines to practitioners and the courts, but the courts may decide not to follow them. [16] When doctors receive requests for futile aggressive medical treatment, by patients who can afford to pay for it or through their proxies, they should consider the following:
• Decide whether or not the requested treatment is futile and confirm this by obtaining another opinion from a specialist in the field. [21] • Use the ethical principle of patient autonomy to consider the request for such treatment by the patient or their proxy; then use the other principles to make a decision. [4, 13] • Use the ethical principles of beneficence and non-maleficence to decide whether it would be ethical to provide such treatment by determining whether it will benefit or cause them harm. Balance the benefits against the burdens of continuing the treatment, [4, 14] including whether it could have a placebo effect. [3] • Use the justice principle to decide whether such treatment will divert resources away from non-terminal or curable patients with positive prognoses -in the public and private sectors. [14, 15] • Having decided that the treatment is futile, and that it is ethically justified to discontinue it, explain the reasons for this decision to the patient or their proxy. [4, 22] • Ensure that if treatment is discontinued, the patient is provided with palliative care. [4] • Provide the patient or their proxy with an opportunity to transfer the former to the care of another practitioner or facility that may assist, [4] e.g. terminal patients to a hospice.
